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Summary of CMS Proposed 

Rule (CMS-2452-P):  

Amending the Indirect Hold Harmless Threshold of 

Health Care-Related Taxes 

Highlights 

• CMS released the proposed rule “Medicaid Program: Amending the Indirect Hold Harmless Threshold 

of Health Care-Related Taxes” (CMS-2452-P) on July 21, 2026, proposing to replace the current 6% 

indirect hold harmless threshold with state-specific thresholds based on tax structures enacted and 

imposed as of July 4, 2025. 

• The proposal would:  

o Formally implement section 71115 of H.R.1, which CMS refers to as the Working Families Tax 

Cut (WFTC) legislation; 

o Establish a phasedown for expansion states beginning in Federal Fiscal Year 2028; 

o Discontinue the 75/75 test; 

o Add “services of health insurers” as a new permissible tax class that is subject to comply with 

HR1 restrictions; and 

o Create new one-time and ongoing reporting requirements. 

• The CMS Office of the Actuary estimates that the proposed rule, if finalized, will reduce Federal 

expenditures by $246B over a 10-year period. The CBO originally estimated that the provider tax 

provisions in H.R. 1 would reduce Federal deficits by $183B. 

 

Federal law requires CMS to accept public input before finalizing any proposed rule. Comments from providers, 

states, advocacy organizations, or individuals are all considered, and CMS must respond to substantive feedback. 

CMS is accepting public comments on the proposed rule through September 21, 2026.  

Submit at: Regulations.gov  

 

https://www.federalregister.gov/d/2026-14897
https://www.federalregister.gov/d/2026-14897
https://www.regulations.gov/commenton/CMS_FRDOC_0001-4416
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|  Overview of Key Provisions 

Provision Change Proposed Rule Relevant Dates 

Indirect Hold 

Harmless 

Threshold 

Replaces the 

current 6% 

threshold 

Codifies each state’s indirect hold harmless 

threshold at the percent of net patient revenue 

attributable to taxes enacted and imposed as of 

July 4, 2025, by permissible class. 

Effective Date:  

October 1, 2026 

Expansion 

State 

Threshold 

Phases down the 

threshold for 

expansion states 

Beginning FFY2028, the threshold is the lower of 

the July 4, 2025 calculated rate (methodology 

newly introduced, defined below) or a declining 

statutory cap of .5% annually. Does not apply to 

nursing facility or ICF/IIF taxes. 

Effective Date:  

October 1, 2027 

Threshold 

Finalization 

Establishes a 

transitional 

interim threshold 

period 

States operate under CMS estimated interim 

thresholds while final state-submitted data is 

reviewed.  

Final, validated 

thresholds, including 

the expansion state 

phasedown schedule, 

are published no later 

than September 30, 

2028. 

Interpretation 

of “Enacted” 

and “Imposed” 

Beyond H.R. 1 

Revises the 

definitions from 

the 2025 “Dear 

Colleague” Letter 

Enacted – The legislative process was completed 

by July 4, 2025. 

Imposed – A legally enforceable payment 

obligation existed by July 4, 2025. Waiver 

approvals, including retroactive approvals, must 

be effective by July 4th, 2025.  

Applies to the interim 

and final threshold 

calculations beginning 

October 1, 2026 

Discontinuation 

of 75/75 Test 

Beyond H.R. 1 

 

Eliminates the 

second prong of 

the indirect hold 

harmless test 

Taxes exceeding the 6% threshold can no longer 

be found permissible by showing that no more 

than 75% of taxpayers received back 75% of their 

tax costs. Taxes that relied on this test as of July 

4, 2025, keep that basis for their baseline 

threshold only.  

Effective Date:  

October 1, 2026 

New 

Permissible Tax 

Class 

Beyond H.R. 1 

 

Establishes 

health insurers as 

a new permissible 

class 

Adds “services of health insurers,” other than 

MCO services already covered § 433.56(a)(8), as a 

new class under § 433.56(a)(19). Brings existing 

state health insurer taxes under section 1903(w) 

review. 

Effective Date:  

Upon rule finalization 

Additional 

Reporting 

Requirements 

Beyond H.R. 1 

Expands one-time 

and ongoing 

reporting 

requirements 

Adds one-time interim reporting (estimates 

permitted), one-time final reporting (actual data 

only), and new ongoing quarterly reporting. 

Interim reporting 

begins: December 31, 

2026;  

Final data reporting 

begins: June 30, 2028 

 

https://www.medicaid.gov/medicaid/downloads/providertax_dcl_11142025.pdf
https://www.medicaid.gov/medicaid/downloads/providertax_dcl_11142025.pdf
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Key Provisions    

|  New Threshold Calculations 

Background 

Under current regulations, an impermissible indirect hold harmless arrangement exists if (1) a tax exceeds 6 

percent of net patient revenue for its permissible class, and (2) in aggregate, 75 percent of taxpayers receive 

75 percent or more of their total tax outlay in the form of enhanced Medicaid or other State payments (the 

“75/75 test”). 

CMS Proposal 

Consistent with H.R.1 language, CMS proposes calculating each state’s threshold as the percent of net 

patient revenue attributable to taxes enacted and imposed as of July 4, 2025, by permissible class for 

federal fiscal years beginning on or after October 1, 2026. If a state had no tax in a class at that time, the 

threshold for that class is 0%. Different taxes within the same state can have different thresholds 

depending on their class.  

CMS calculates the threshold by dividing tax collections by statewide net patient revenue for the applicable 

permissible class. 

• Numerator: Total tax collections for the entire permissible class, including delinquent amounts later 

recovered through Medicaid payment offsets 

• Denominator: Total net patient revenue for that class, taxed and untaxed; CMS notes that net 

patient revenue varies for permissible classes, such as: 

▪ Managed care organizations (MCOs), whose revenue consists of items like premium 

revenue and per member per month (PMPM) payments. 

▪ Nursing facilities utilize Medicare cost reports. 

▪ Intermediate Care Facilities for Individuals with Intellectual Disabilities (ICF/IID) rely on 

Medicaid cost reports.  

 
• States can amend previously reported tax data up to 2 years after the quarter that the data  

relates to.  

• ALL healthcare-related taxes imposed on the same permissible class must be aggregated for the 

determination of the indirect hold harmless threshold; this includes both state-level and locality 

taxes.  
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• If a state increases its revenues between July 4, 2025, and October 1, 2026, when the new thresholds 

become applicable, the state would not be permitted to include the revenues attributable to that 

increase in the data it submits for the threshold calculation. 

• If a state increases the amount of its healthcare-related tax at any point during the SFY that includes 

July 4, 2025, and the increase occurs after July 4, 2025, it must deduct the revenues attributable to 

that increase when submitting tax revenue data for the one-time reporting requirements. 

• CMS clarifies that a state’s threshold is not the same as its tax rate and that a tax rate may exceed 

the threshold if not imposed on the full permissible class. If tax collections exceed the threshold, 

CMS would disallow the entire amount of tax revenue from that permissible class, not just the 

excess. 

 

|  Expansion State Phasedown 

Background 

H.R.1 established a 0.5 percentage point annual phasedown for expansion states; however, it did not 

address how the phasedown should be applied to taxes already below the statutory limit or how calculation 

inconsistencies should be resolved. 

CMS Proposal 

Starting October 1, 2027 (FFY2028), an expansion state’s threshold for a given class is the lower of its July 4, 

2025, calculated rate or a declining statutory percentage. Nursing facility or ICF/IID taxes are exempt from 

this phasedown.  

Because the applicable percent is always the lower of the two figures, an expansion state with a baseline 

already below the phasedown step (e.g., a 4.7% baseline) sees no reduction until the schedule drops below 

it in a later FFY. The phasedown binds only states whose baseline exceeds the current year's statutory 

ceiling. 

 

FFY2027 
(Beginning 

Oct 1, 2026) 

FFY2028 
(Beginning 

Oct 1, 2027) 

FFY2029 
(Beginning 

Oct 1, 2028) 

FFY2030 
(Beginning 

Oct 1, 2029) 

FFY2031 
(Beginning 

Oct 1, 2030) 

FFY 2032  
& After 

(Beginning 
Oct 1, 2031) 

Baseline 

threshold 5.5% 5.0% 4.5% 4.0% 3.5% 

 
 



 

Sellers Dorsey Summary of CMS Proposed Rule (CMS-2452-P) |    5 
 

The information contained in this document is provided for informational purposes 
only and should not be construed as legal advice. Interpretation and assumptions 
are based upon currently available information and are subject to change.  

 

|  Interpretation of “Enacted” and “Imposed”  

Background 

CMS previously addressed these terms in a November 14, 2025 “Dear Colleague” Letter, defining a tax as 

“enacted” only if (1) the applicable state or local government had completed the legislative process 

authorizing the tax structure in effect on July 4, 2025, and (2) CMS had approved any waiver by that date. 

CMS also defined a tax as “imposed” if the state or local government was actively collecting revenue under 

that structure as of July 4, 2025.  

 
CMS Proposal 

The proposed rule revises this interpretation and clarifies requirements for waiver approvals. 

 

Provision Dear Colleague Letter (Nov 2025) Proposed Rule (July 2026) 

Enacted 

Legislative process complete and 

waiver (if needed) approved 

 

Administrative or legislative changes 

after 7/4/2025 impermissible 

• A tax is enacted if the taxing entity has completed the 

entire legislative process necessary to authorize the 

tax, either initially or to amend an existing tax that 

was in effect on or before July 4, 2025. 

• Retroactive enactments after that date (even with an 

earlier stated effective date) do NOT count as enacted 

as of July 4, 2025. 

• Expands guidance for taxes included in thresholds 

• Waiver Requirement – Revised and moved to 

“imposed” 

Imposed 

Framed around active collection as 

of July 4, 2025  

 

Permits delayed billing/collection 

schedules if tax is otherwise in effect 

 

Waivers must be CMS approved by 

7/4/2025; Pending waivers 

impermissible 

• Revises imposed to mean taxpayers under a legally 

enforceable obligation to pay as of that date 

• Specifies active collection is strong evidence but not 

the sole test (delayed/infrequent collection schedules 

do not disqualify a tax) 

• Waiver Requirement – A tax requiring a broad-

based/uniformity waiver must have that waiver 

approved as of July 4, 2025, OR approved later with 

an effective date of July 4, 2025, or earlier (per 

§433.72(c), waivers are effective the first day of the 

calendar quarter the request is received). 

 

https://www.medicaid.gov/medicaid/downloads/providertax_dcl_11142025.pdf


 

Sellers Dorsey Summary of CMS Proposed Rule (CMS-2452-P) |    6 
 

The information contained in this document is provided for informational purposes 
only and should not be construed as legal advice. Interpretation and assumptions 
are based upon currently available information and are subject to change.  

In the absence of legislative language that establishes the tax inclusion of an effective date and language 

demonstrating that July 4, 2025, falls within the applicable period, states may provide other documentation 

demonstrating that the tax obligation was in effect, including, but not limited to, billing information or 

collection activity. 

 

|  Discontinuation of 75/75 Test  

Background 

Under current rules, a tax exceeding the 6% threshold can still be permissible if it passes a second test 

where no more than 75% of taxpayers receive back 75% or more of their tax costs. This provision is not 

addressed in H.R.1 legislation. Instead, CMS proposes this change in response to a November 2018 HHS OIG 

recommendation that the agency re-evaluate or eliminate the provider tax safe harbor and/or the 75/75 

indirect hold harmless. 

CMS Proposal 

CMS proposes eliminating the 75/75 test for periods on or after October 1, 2026. States utilizing  

thresholds above 6% would be impermissible under this provision and will need to establish an updated  

July 4, 2025, baseline threshold. CMS considered, but did not propose, deleting the 75/75 language from  

the CFR entirely. 

 

 

|  “Services of Health Insurers” as a Permissible Class  

Background 

CMS previously proposed adding health insurers as a permissible category in a 2019 proposed rule, but that 

rule was withdrawn and not finalized. Existing regulations already recognize managed care organizations 

(MCOs) in a separate permissible provider tax class, meaning taxes on MCO services are already addressed 

under current regulations.  

According to CMS, recent information collected from states following enactment of H.R.1, including 

inquiries from state insurance commissions and departments other than state Medicaid agencies, identified 

health insurer taxes that may not previously have been evaluated under the existing MCO framework that 

may benefit from additional regulatory clarification. 

https://oig.hhs.gov/reports/all/2018/although-hospital-tax-programs-in-seven-states-complied-with-hold-harmless-requirements-the-tax-burden-on-hospitals-was-significantly-mitigated/
https://oig.hhs.gov/reports/all/2018/although-hospital-tax-programs-in-seven-states-complied-with-hold-harmless-requirements-the-tax-burden-on-hospitals-was-significantly-mitigated/
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CMS Proposal 

CMS proposes establishing health insurers as a new permissible class of healthcare services and providers. 

This proposal would include insurers issuing policies in the individual and group markets, including high-

deductible or catastrophic plans, short-term limited-duration policies and excepted-benefit coverage (e.g., 

dental-only and vision-only policies), and could include premiums associated with Medicare Advantage 

private fee-for-service plans, Medicare Part D prescription drug plans, and commercial coverage purchased 

through Section 1115 premium assistance.  

The new class would be subject to the same provider tax requirements as other permissible classes, 

including broad-based and uniformity standards, the prohibition on hold harmless arrangements, applicable 

indirect hold harmless thresholds, reporting requirements, and the expansion state phase down as 

described above. 

• The proposal would apply only to health insurer services not already captured under the existing 

MCO provider class. While CMS acknowledges there may be overlap between the two categories, it 

considers them distinct because the MCO class already encompasses managed care organizations 

regardless of payer type. 

• Taxes could be assessed using health insurance premium revenue, covered lives, or other insurance-

related measures. CMS would continue to defer to states to the extent state law includes or excludes 

specific types of insurers to which taxation applies, while maintaining CMS monitoring and oversight. 

• CMS notes that several states currently use taxes imposed on health insurers as a source of the 

Medicaid non-federal share, including taxes based on health insurance premium revenue or other 

insurance-related measures.   

o If the existing healthcare tax does not have an established permissible class, it could be subject 

to deductions of the total revenue from the state’s claimed medical assistance expenditures 

before federal financial participation is calculated. 
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|  Reporting Requirements  

For the implementation of § 71115 of H.R.1, CMS proposes the following provisions to enhance reporting 

requirements to ensure complete and accurate disclosure of healthcare taxes and strengthen oversight of 

financing arrangements. CMS would retain existing reporting requirements for provider-related donations 

and health care-related taxes through the end of FFY 2026 (September 30, 2026). 

Beginning FFY 2027 (October 1, 2026), states would be required to fully disclose all health care-related tax 

programs and expenditures under the new reporting framework. Reporting for provider donations would 

remain separate, as those donations are not subject to the new indirect hold harmless thresholds.  

CMS proposes to withhold approval of state payment proposals pending compliance with reporting 

requirements and intends to increase its oversight over healthcare-related taxes and utilization data.  Any 

FFP deferrals or disallowances that CMS may impose due to failure to report required data will be released 

upon the state's compliance.    

Reporting Requirement Timeline 

 

Requirement Relevant Dates What’s Required Additional Information 

Interim  
(One-Time) 

By December 31, 

2026 

 

Interim data must be 

submitted 

 

Applicable to SFY 

2026 (July 1, 2025 - 

June 30, 2026), 

specifically 

accounting for tax 

revenue levels that 

were enacted and 

imposed as of July 4, 

2025, with respect to 

the applicable 

permissible class. 

• Estimated or projected tax 
collections 

• Estimated net patient revenue  
• Authorizing legislation for all 

state and local health care taxes, 
as well as any related state 
regulation and administrative 
provisions made to implement 
said tax 

• Type and date of waivers 
approved under § 433.68(e)(1) or 
(2) 

• What the tax is being used to 
fund, and if applicable, the 
specific Medicaid payment that’s 
being supported 

• States may develop interim 
estimates using available data, in 
alignment with guidance 
outlined in the November 2025 
Dear Colleague Letter.   

• Interim data reported by states 
will help CMS identify all state 
health care-related taxes, for 
which final threshold data will 
need to be submitted at a later 
date, as well as continue to 
process payment proposals (ex., 
SPAs and SDPs).  
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Final  
(One-Time) 

By June 30, 2028  
 
Final data must be 
submitted 
 
States must provide 
the actual net 
patient revenue and 
tax collection data 
for all healthcare 
related taxes and 
imposed as of July 4, 
2025. 

• Permissible class 
• Tax revenue collection amount 
• Net patient revenue for all 

providers in the permissible class 
(associated with state and local 
taxes) 

• In the case that a state reports a 
healthcare tax that was not 
included in the final threshold 
calculation and the permissible 
class exceeds the applicable 
indirect hold harmless threshold, 
after a remediation period, CMS 
may recoup Federal Financial 
Participation (FFP). 

• CMS will use this data to 
establish the final indirect hold 
harmless percentage for each 
permissible class, including 
applicable phase downs, and will 
notify states of the finalized 
thresholds following its review. 

 
Note: Locality taxes (imposed by 
cities, counties, or parishes and 
transferred via IGT) are 
aggregated with state-level 
taxes on the same permissible 
class into one threshold. 

Ongoing 
(Quarterly) 

No later than 
September 30, 2028 
 
CMS intends to 
announce final 
thresholds to states 
to inform ongoing 
quarterly reporting. 

• Total tax revenue collections, 
both by tax and permissible class 

• Net patient revenue by 
permissible class, including how 
tax collection is utilized and 
related Medicaid payments 

• Information related to the state 
granting exemptions to 
providers that are units of 
government 

• Notification of any tax change 
that removes government-unit 
providers from the tax base, 
unless a waiver is submitted for 
that change 

• Any additional information 
requested by the Secretary 
o Consistent net patient 

revenue methodology 
applied across all reporting 
periods 

• States must report net patient 
revenue and tax amounts for the 
requested reporting period, even 
if data collection happens 
afterward.  

• States must use a consistent 
methodology for the calculation 
of net patient revenue, across all 
future reports.  

• States must notify CMS of state 
or local level changes to taxes 
that result in the removal of 
governmental providers from tax 
obligations, unless a waiver is 
submitted. This requirement 
intends to prohibit direct hold 
harmless arrangements. 
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|  Other Areas to Note   
 
New Definitions 

CMS establishes several new technical definitions and invites commentary on others to be addressed. 

• Expansion State and Non-Expansion State – Codifies the definitions referenced in H.R.1, 

§71115(a)(1)(D)(iii), scoped to subpart B, since “expansion state” is used elsewhere in CMS regulation 

for different purposes 

o This classification determines whether a state is subject to the expansion state phasedowns as 

described in the proposed rule. 

 

• Net Patient Revenue (NPR) - Revenues attributable to the assessed permissible class of health care 

items or services, regardless of payer source. CMS treats this as synonymous with “net patient 

services revenue,” consistent with preamble language used in the 2008 Final Rule. 

o Includes revenues from all payers for providing the service being assessed  

o Excludes unrelated revenues to the service being assessed, including revenues from non-

patient care, e.g., gift shop revenues, cafeteria revenues, or parking revenues 

o CMS considered but did not propose defining “Net Patient Revenue” to include only revenue 

associated with the providers within the permissible class that are actually taxed. Instead, CMS 

invites comment on the proposed definition and acknowledges that NPR may not be earned 

evenly throughout the year, soliciting comments on how states could operationalize the 

requirements, including reporting net patient revenue. 

 


